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WN TED STATES
V.
A KEN BU LOERS PRIDUCTS
Deci ded Jue 23, 1999

Appeal froma decision of Admnistrative Law Judge Harvey C Saeit zer,
declaring the Red Beauty Nos. 1, 2, 3, and the Valco Nos. 1 and 2 pl acer
mning clains void and denyi ng patent application therefor. ntest Num
ber CA 6490-A

Afirned.

1.

Mning dains: Comon Varieties of Mnerals: Gener-
ally--Mning Qains: Determnation of Validity--Mning
A ains: D scovery: Marketability--Surface Resources
Act: Generally

Avalid mning cla mrequires discovery of a val uabl e
mneral deposit. The prudent nan standard has been
refined by the narketability standard, requiring a
show ng for a claimlocated for a common variety of
vol cani ¢ cinders wthdrawn fromlocation by the Act
of July 23, 1955, 30 US C 8§ 611 (1994), of a rea-
sonabl e expectation that the mneral deposit coul d
be extracted, renoved, and narketed at a profit as of
July 23, 1955.

Mning dains: Coomon Varieties of Mnerals: Gener-
ally--Mning Qains: Determnation of Validity--Mning
A ains: D scovery: Marketability--Surface Resources
Act: Generally

Qce a prina facie case of the invalidity of a mning
claimhas been established, the burden is shifted to

the clai mant to overcone that case by a preponderance
of the evidence. In the absence of evidence of sal es
prior to July 23, 1955, of a common variety deposit of
cinders, a discovery nust be established on the basis
of evidence of narketability at that tine, i.e., that
the deposit coul d have been mned, renoved, and nar-

keted at a profit. BEvidence of the nere existence of
a narket is insufficient in the absence of evidence of
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a reasonabl e expectation that the cinders coul d be nar-
keted at a price in excess of the cost of extracting,
renovi ng, and narketing the cinders. Were the evi-
dence discloses that a substantial capital investnent
in roads and screeni ng/ sorting equi prent was required
to establish a coomercially viable operation and that a
prudent nan woul d not have nade such an investnent at
that tine, afinding of invalidity wll be affirned.

APPEARANES CL. Farrell, EBEsg., San Bernardino, Galifornia, for appel -
lant; Burton J. Sanley, Esg., Assistant Regional Solicitor, US Depart-
nent of the Interior, Sacranento, Galifornia, for appellee.

(PN ON BY ADM N STRATI VE JUDEE GRANT

A ken Buil ders Products (A ken or ABP), a partnership, brings this
appeal froma deci sion dated Septenber 16, 1993, by Administrative Law
Judge Harvey C Saeitzer (Contest Nunber CA 6490-A), declaring appellant's
Red Beauty Nos. 1, 2, 3, and Valco Nbs. 1 and 2 placer mining clains,

CA MG 30806 through CA MG30810, null and void for |ack of discovery of a
val uabl e mneral deposit. The decision al so rejected appel lant' s patent
application for the clains, CA 6490, because the clains were rul ed voi d.

Located for vol canic cinders, these clains include approxi nately
102 acres insecs. 5 6, and 8, T. 13 N, R 12 E, San Bernardino Mri -
dian, Galifornia. The Valco 1 and 2 clains were | ocated on Septenber 21,
1954, and the Red Beauty 1, 2, and 3 clains were |ocated My 19, 1955. 1/
Shortly afterward, further locations of clains for cinders or other common
varieties of mnerals were precluded by the Act of July 23, 1955 (the Com
non Varieties Act), as anended, 30 US C § 611 (1994).

h Getober 1, 1979, Denzel A ken filed an application for patent for
these five clains on behal f of Alken. In response to the patent applica-
tion, the Bureau of Land Managenent (BLMV examined these clains and then
brought a mining claimvalidity contest (CA 6490) on February 18, 1982.

The 1982 mining clai mcontest, CA 6490, was the first of two con-
tests, the second of which, CA 6490-A is now before us on appeal. In
the first contest, BLMcharged that the "mneral naterial present cannot
be narketed at a profit now and/or could not be narketed at a profit prior
tothe Act of July 23, 1955." After a hearing in 1983, Administrative
Law Judge E Kendal | Q arke issued a decision on Gctober 4, 1984, decl ar-
ing appellant's clains null and void. After noting that the clains were

1/ Sylvia Bell located the Valco Nos. 1 and 2 clains together wth her
husband, QD Bell. The Bells and Irvin D Paul |ocated the Red Beauty
Nos. 1, 2, and 3 clains. Paul conveyed his interest to Vera Love by
quitclaimdeed dated Nov. 2, 1960. The Bells and Vera Love conveyed
the five clains to Alken Builders Products on Nov. 16, 1961. (Ex. S

Appendi x 11.)
149 | BLA 268

WAW Ver si on



| BLA 94-5

| ocated for vol canic cinders and that deposits of common varieties of that
mneral were no |onger |ocatable after passage of the Act of July 23, 1955,
Judge d arke found appel | ant had not shown this mneral coul d have been
extracted, renoved, and narketed fromthe contested clains at a profit in
1955 in satisfaction of the "narketability test” set forth in Lhited Sates
v. Glenman, 390 US 599 (1968).

A ken chal l enged this finding in an appeal to this Board. In review
ing the Admnistrative Law Judge' s deci sion, we conducted a thorough revi ew
of the record. Ve held that:

The critical issue * * * is whether appel |l ant has over cone
the prina faci e case and shown, by a preponderance of the evi-
dence, that the mneral deposit on the clains coul d have been
extracted, renoved, and narketed at a profit as of July 23,
1955, when deposits of common varieties of vol cani ¢ cinders
becane no longer |ocatable. Section 3 of the Surface Resources
Act of July 23, 1955, 30 US C § 611 (19[94]), declared deposits
of common varieties 2/ of cinders and certain other naterial s
shal | not be deened a val uabl e mineral deposit wthin the nean-
ing of the mning lans. Hence, in order for a mning claim
for such a mneral deposit to be validated, the prudent nan-
narketability test of a discovery of a val uable mneral deposit
nust have been net at the tine of the Act. Barrows v. H ckel,
447 F.2d 80, 82 (9th dr. 1971); Lhited Sates v. Mirtinez,

49 1 BLA 360, 366, 87 |.D 386, 389 (1980).

[1] In order to support a discovery of a val uabl e mneral
deposit, the evidence nust disclose a discovery of a deposit
such that a nan of ordinary prudence would be justified in the
further expenditure of his |abor and neans wth a reasonabl e
prospect of success in devel oping a val uabl e mine. Castle v.
Vonbl e, 19 L.D 455, 457 (1894). As the Suprene Gourt recog-
nized in lhited Sates v. lenan, supra at 602, the purpose of
the mning lawis to reward and encourage di scovery of mneral s
whi ch are val uabl e i n an econonic sense--nineral s whi ch no pru-
dent nan woul d extract because there is no denand for themat a
price higher than the cost of extraction and transportation are
not economcal |y valuable. Hence, the narketability test, i.e.,
whet her the mneral deposit can be mined, renoved, and narketed
at a profit, has energed as the | ogi cal conpl enent to the prudent
nan test. Id. at 602

2/ Appellant al so suggests it is not required to establish the
di scovery of a val uable mneral deposit prior to July 23, 1955,
because the cinder is not a coomon variety under section 3 of
the GCormon Varieties Act, 30 US C 8 611 (19[94]), where it

has a "property giving it [a] distinct and special value" (Brief
at 9). However, appellant presented no evidence in support of
this contention. See Tr. | at 195-97.
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Lhited Sates v. A ken Builders Products, 95 I BLA 55, 57-58 (1986).

I n anal yzi ng the evi dence presented, we found that:

Sylvia Bell, co-locator of the clains, testified she
allowed Roy King to enter the clains in 1955 wth a | oader
and a truck to renove cinders. (Tr. Il at 14). Bell also
allowed others to renove cinders wthout charge in order
to neet the annual assessnent work requirenents. (Tr. Il
at 15-16). Further, she stated that she never nade any noney
fromthe clains until she sold themto Aiken (Tr. Il at 16),
al t hough she acknow edged that K ng sol d sone cinders from
the clains wth her permission in late 1954 and 1955. (Tr. Il
at 26). Bell alsotestified that there was no screeni ng pl ant
or nachinery on the clains inthe 1950's. (Tr. Il at 22).
Jack Del Fante, who | eased the clains fromBell, said he set up
a screening plant on the cinder cone in 1960 which he sold to
the Ackens in 1961. (Tr. Il at 53). Denzel Aken testified
to acquiring a coupl e of dunp truck | oads of cinders fromthe
Bell clains in1954. (Tr. | at 340). Hs affidavit states
that appel | ant has been purchasi ng cinders fromthe mni ng
clai ns since approxi mately 1958 or 1959. (EBExh. F1).

A though appel | ant had figures for recorded production
fromthe clains from1966 to 1982 (Tr. | at 166), records of
earlier production fromthe pits were destroyed. Mneral Eco-
nomcs Gorporation, a firmowned by appel lant's expert, Tognoni,
conpared the vol une of the cinder cone in 1953 as neasured froma
t opographi ¢ nap wth the vol une of the cone in 1982 as neasured
fromplotting the topographic contours of the cone at that tine.

(Tr. 1 at 161-165). Conparing the volune at the two dates to
arrive at an estinate of production for the intervening period,
actual production for the years 1966 to 1982 was subtracted out
to arrive at an estimated production for the years 1954 to 1965
(Tr. 1 at 166-67). However, Tognoni was unabl e to explain the
basis for allocating production to the years 1954 and 1955 ot her
than by "drawng a curve.” (Tr. | at 167, 218-20). Thus, we
find no error in the Admnistrative Law Judge' s concl usi on t hat
the testinony of Tognoni as to production prior to July 23,

1955, was specul ative and not persuasive in light of the testi-
nony of Bell and Del Fante. 3/ Based on the record, it is clear
that al though sone isol ated sal es of cinders were nade prior to
July 23, 1955, no incone was real i zed by the cla mhol ders and no
commercially viable nmarketing of cinders fromthe clai ns had been
acconpl i shed.

3/ It istrue that appellant presented certai n hypot heti cal

evi dence attenpting to establish both actual sal es and pot en-
tial sales during the critical period. Judge A arke charac-
terized the Tognoni narket survey, when anal yzed in light of
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the testinony of various wtnesses, as "full of inconsistencies
and contradictions.” (Dec. at 8). Wth respect to the costs of
extraction and narketing, Judge Qarke noted that the inquiries
by the Governnent "net wth obfuscati ng and evasi ve responses. "
(Dec. at 11). It is clear that Judge AQarke, who as the trier-
of -fact had an opportunity to observe the deneanor of appellant's
W tnesses as they testified, found themnoncredi bl e on questions
critical tothe resolution of this appeal. As we noted in Lhited
Sates v. Chartrand, 11 IBLA 194, 80 |I.D 408 (1973), the Depart-
nent traditionally affords considerabl e wei ght to the findings of
the trier-of-fact and where resol ution of a case depends pri nar-
ily upon his findings of credibility, his findings wll not be
lightly set aside. 1d. at 212, 80 |.D at 417-18. No justifica-
tion appears of record for ignoring Judge darke's clear findings
that the testinony for appellant as to narketability was sinply
not bel i evabl e.

95 | BLA at 58-509.

Recogni zing that actual sal es of cinders need not be shown to estab-
lish the nmarketability of cinders fromthe clains, we further anal yzed the
evi dence of the marketability of cinders fromthe claimas of July 23,
1955:

Appel  ant contends it overcane the Governnent's prina facie
case by a preponderance of the evidence. Appellant argues there
was a narket for the cinders fromits clains prior to July 23,
1955, wth the two principal buyers being dnd-RLite, which had
originally supplied ABP, and ABP, and that a certain anount of
pur chases were nade fromappel lant's clains at that tine. Appel-
lant states that there was a "booming outlet for [the] profitable
di sposal of a substantial quantity of cinders prior to July 23,
1955, in the Las Vegas narket." (Brief at 9). The production of
cinder inthe "Ana area” of Galifornia and sal es to buyers in
Las Vegas had been overl ooked by the Governnent mineral exam ner,
and, based on appel | ant' s evi dence, Judge d arke concl uded t hat
"[oln July 23, 1955, there was, ostensibly, a narket for cin-
ders.” (Decision at 11). V& agree. Indeed, there was testinony
by Russell A ken that ABP al one was using 80,000 pounds of ci nder
per day in its nanufacturing operations between 1955 and 1957.
(Tr. | at 428). Mreover, a substantial narket had been in exis-
tence since at least 1947. (Tr. | at 74, 329-31; see also Tr. |
at 105-08, 119-20). The existence of a narket is not negated
by the fact that ABP was at such tines purchasing, for the nost
part, fromBmwrson Ray's "G na pit" operations (Tr. | at 339;
Exh. 4 at 26), in the absence of evidence that the narket was
closed to conpetition. lhited Sates v. G@bbs, [13 | BLA 382
(1973)] at 392-93. Hbowever, as Judge A arke further stated,
“the bare existence of a narket is not sufficient to satisfy the
narketability test” (Decision at 11).
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The nmaj or shortcoming in appellant's case is the failure
to establish by a preponderance of the evidence that the cinder
on appel lant's clains coul d have been extracted, renoved, and
narketed at a profit prior to July 23, 1955, given the capital
investnent required to comrmence production in quantity. See In
re Pacific Goast Ml ybdenum ., 75 IBLA 16, 90 |.D 352 (1983).

As the Admnistrative Law Judge found, appel | ant presented no
evi dence of the cost of extracting and processing the cinders
so they coul d be narketed successfully as of July 23, 1955.
(Decision at 11).

| ndeed, Tognoni, appellant's expert wtness, qualified his
conclusion that the cinders fromappel lant's clains coul d have
been narketed at a profit in the Las Vegas narket on the condi -
tion the clai nant woul d have had to put in "the size roads he
needed and t he si ze screening operation he needed to get to
that narket." (Tr. | at 303; see also Tr. | at 307). Tognoni
acknow edged that appel | ant' s predecessors in interest could
not have nade a profit wth the facilities they had in place on
July 23, 1955. (Tr. | at 307). Russ Alken testified that an
estimated $300, 000 was invested by ABP in capital inprovenents
since 1961 when they took over the operation and that the "capi-
tal inprovenents al ways reduced the cost per ton of cinders.”
(Tr. 1 at 432). Denzel Aken testified that although he |iked
the quality of the cinders he had obtained fromthe Bell clains
in 1954, he was concerned about whether Bell coul d supply him
wth the quantity of cinders he needed at his nmanufacturing
plant. (Tr. | at 341). He explained that Bell hadn't "fully
nechani zed his operation to take care of us" in terns of pro-
viding both sufficient quantity and adequate screening of the
cinders for size. (Tr. | at 341-342). Thus, it is clear that
substantial capital investnent inthe clains interns of road
i nprovenent and screeni ng/ sorting equi pnent was necessary to
mne, process, and narket cinders in the quantity required to
establish a profitabl e operati on.

The evidence fails to establish that the narket for cin-
ders in 1955 was sufficient to justify the capital investnent
required to narket the cinders. The record shows Denzel A ken
was approached by the Bells prior to 1955 wth an offer to sell
the mne to him (Tr. | at 358, Exh. F1). However, despite
the fact A ken had the need for cinders for his own cinderbl ock
nmanuf act uri ng operation, he turned themdown because at the
tine he "didn't think [he] should get into the mning business."

(Tr. 1 at 358). Athough Bell, owner of the clains in 1954 and
1955, talked of trying to get a loan froma bank to devel op a
full-tine mning operation (Tr. Il at 36), she had to give cin-
ders away in order to get assessnent work perforned. (Tr. Il
at 16, 19). Accordingly, we nust affirmthe decision of the

149 I BLA 272

WAW Ver si on



| BLA 94-5

Admini strative Law Judge that appel lant has failed to show dis-
covery of a mineral deposit which coul d be mined, renoved, and
narketed at a profit as of July 23, 1955.

95 | BLA at 59-60.

Subsequent |y, reconsi deration of our decision was requested by the
Drector, fice of Hearings and Appeal s, on behal f of the Secretary of
the Interior inviewof the points raised in a March 11, 1987, letter of
counsel for Alken to the Secretary of the Interior wth supporting neno-
randumand appendi x. 1n support of reconsideration, A ken asserted that
t he deci sion was based on a mstake of fact regarding the | ack of a narket
for cinders in Las Vegas, noting the sale of cinders fromthe dnd-RLite
clains to Aken prior to 1955. Further, A ken argued that despite the
absence of evidence in the record that the cinders fromits clains coul d
be extracted, renoved, and narketed at a profit as of 1955, it coul d be
concl uded fromthe record that such a narket existed in 1955 as woul d cause
a prudent nan to invest his tine and noney wth a reasonabl e prospect of
success in devel opi ng a val uabl e m ne.

Subsequent to recei pt of the request for reconsideration, counsel
for BLMrequested the Board to vacate its decision and remand the case to
BLMfor further consideration of the patent application. Gounsel contended
that there were flaws in the BLMmneral report, particularly concerning
its failure to consider the Las Vegas narket for cinders. Further, BLM
asserted that the report was so flaned as to adversely affect the contes-
tee's ability to respond.

In our decision on reconsideration, we noted that the Board had
recogni zed the exi stence of a narket for cinders in Las Vegas in 1955.
W found, however, that this evidence was not sufficient to overcone the
Governnent' s case on the question of narketability--whether the cinders
fromthe clains can be extracted, renoved, and narketed at a profit--and
not sinply whether a narket existed. hited Sates v. A ken Builders
Products (Oh Reconsi deration), 102 IBLA 70, 74 (1988). Thus, we held that:

Gontrary to petitioner's assertion, we find sound aut hor -
ity, as noted in our decision, 95 IBLAat 59, for the principle
that in determning the validity of a location for a common
variety mneral nade prior to July 23, 1955, where evidence is
| acki ng of pre-1955 sales, the costs of extraction, preparation,
and transportation, as well as the | evel of the then-existent
narket, should be considered. Raws v. Lhited Sates, 566 F. 2d
1373, 1376 (9th dr. 1978); Lhited Sates v. G bbs, supra
at 391. W carefully reviewed and anal yzed the record in this
case regarding the sale of cinders fromthese clains prior to
1955 in our decision and concl uded: "Based on the record, it
is clear that although sone isol ated sal es of cinders were nade
prior to July 23, 1955, no incone was realized by the claim
hol ders and no commercial |y viabl e narketing of the cinders from
the clai ns had been acconplished.” 95 IBLA at 58.
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It is clear fromthe record, including the testinony of
Hal e Tognoni, A ken's expert, that the cinders fromthe cl ai ns
could not have been narketed at a profit in the Las Vegas narket
wthout installation of substantial inprovenents on the clains
i ncludi ng roads and screeni ng/sorting equi pnent. 95 I BLA at 59-
60. Uon anal ysis of the record, the Board found that the evi-
dence failed to establish that "the narket for cinders in 1955
was sufficient to justify the capital investnent required to
narket the cinders" fromthese clains. 95 IBLA at 60. Ve noted
that Denzel A ken was approached by the Bells prior to 1955 wth
an offer to sell the mne which he declined despite his own need
for cinders in his cinderbl ock manufacturing operation. Peti-
tioner discounts the rel evance of this testinmony in light of his
statenent that he "didn't think [he] should get into the mning
busi ness" (Tr. | at 358), asserting that the proper standard is
an objective test. Petitioner asserts that a prudent nminer woul d
have nade the investnent. However, we find this does not nake
his testinony any | ess probative on the question of whether a
prudent mner woul d i nvest in devel opnent of the clains, i.e.,
whet her the cinders coul d be mned, renoved, and narketed at a
profit as of July 23, 1955. Denzel A ken's firmrepresented one
of the principal conponents of the potential Las \Vegas narket
for these cinders and his supply fromd nd-RLite had been pre-
viously cut off, yet he turned down an offer to acquire these
clains prior to 1955. V& note that his opinion regarding the
desirability of investing in the clai ns obviously changed sone-
tine after 1955.

Further, contrary to petitioner's contention, we cannot
di scount the testinony of Sylvia Bell, who tried to devel op the
clains but was unable to devel op themprior to 1955. V& reject
A ken's contention her testinony is to be ignored because she
sonehow | acked the entrepreneurial skills or financia know how
to devel op the clains. The evidence sinply does not support
a conclusion that a reasonably prudent mner woul d have been
justified as of July 23, 1955, in naking the investnent in capi-
tal inprovenents necessary to extract and narket the cinders
fromthese clains. Wiile we recogni ze that neither the | ack of
devel opnent prior to 1955 nor the need for investnent in capital
inprovenents is a bar to validity, we find this evidence distin-
gui shes this case fromlhited Sates v. Harenburg, [9 I BLA 77
(1973)], cited by petitioner.

102 IBLA at 74-75. Accordingly, we held that no basis had been shown to
alter our decision in the case and, hence, reaffirned our prior decision on
reconsi deration. 102 IBLA at 75.

Thereafter, on Septenber 16, 1988, the Secretary of the Interior

granted a request filed by appel | ant and assuned jurisdiction of the case,
pursuant to 43 CF. R 8 4.5(c). Subsequently, on January 31, 1989, the
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Acting Secretary of the Interior vacated the decisions of the Board in
Lhited Sates v. A ken Builders Products, supra, and Lhited Sates v. A ken
Bui I ders Products (Oh Reconsi deration), supra, and the decision of Admnis-
trative Law Judge darke in Gontest CA 6490. The decision of the Acting
Secretary directed BLMto conduct a de novo assessnent of the validity of
these clains in order to ascertai n whet her they shoul d be patented pursuant
to Aken's mneral patent application.

Appel lant's mning clai ns were reexamned by BLMMneral Exanm ner
Robert M Vdiwood, of the Galifornia Desert Dstrict Gfice. H examned
the evidence gathered in the first contest, conducted his own survey of
nmarket conditions in July 23, 1955, and assenbl ed a new mineral report
summari zing his findings. (Ex. S) A newcontest conplaint, CA 6490-A
was brought by BLMon Cctober 18, 1990. This conpl ai nt char ged:

A Valuable mneral s have not been found wthin the limts
of the clains so as to constitute a valid discovery wthin the
neani ng of the mning | ans.

B Miterial found wthinthe limts of the clains is not a
val uabl e | ocatabl e mneral deposit under Section 3 of the Act of
July 23, 1955, (69 Sat. 367; 30 US C 601).

C No discovery of a valuable mneral has been nade wthin
the limts of the Red Beauty Nos. 1, 2 and 3, and Valco Nos. 1
and 2 placer mning clains in mneral patent application CA 6490
because the mneral nmaterial was not actually or prospectively
narketabl e prior to the Act of July 23, 1955.

(Contest Gonplaint at 2.)

Admini strative Law Judge Sneitzer held a hearing on January 26- 28,
1993, and issued the Septenber 16, 1993, decision on appeal here. He
found, based on all evidence fromthe hearing record, that BLMest abl i shed
aprima facie case of invalidity of the clains based on testinony that the
clains could not be mned at a profit prior to July 23, 1955. He reached
this concl usion after consideration of testinony and evi dence fromboth
hearings, as testinony and evi dence fromthe previ ous hearing was rein-
troduced at the second hearing. (Tr. Ill at 9-10.) 2/ He further found

2/ The record of the hearings in this case consists of several transcript
volunes. The hearings in the first contest proceedi ng enconpassed two sep-
arate venues. The transcript of testinony taken on Jan. 19-21, 1983, in
San Bernardino, Galifornia, isidentified as Tr. | (conprising vol unes |
through 111), while the transcript of testinony taken on Feb. 28, 1983, in
Las Vegas, Nevada, is separately paginated and is referred to as Tr. ||
(conprising volune V). The transcript of the hearing in the second con-
test held in San Bernardino on Jan. 26-28, 1993, is al so separately pagi n-

ated and is identified as Tr. 11l (consisting of volunes V through M1).
For the sake of clarity, transcript citations are identified as Tr. I, 11,
or 111, followed by the page citation.
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that appel lant did not overcone the Gvernnent's prina facie case. He
poi ntedly applied the anal ysis the Board outlined in the A ken deci sions
because:

Wiile the Board' s decisions inthis natter were vacated by
t he Menorandum Deci sion of the Secretary of the Interior, nuch
of the Board s anal ysis of the evidence and lawis still applic-
abl e because (1) the record of the previous hearing was incor-
porated into the record of the latest hearing, (2) at the |atest
hearing, Alken failed to cure the fatal flawin its case, the
lack of evidence that the cinders coul d be extracted and nar ket ed
at aprofit as of July 23, 1955, and (3) the Secretary, in his
Menor andum Deci sion, did not find fault wth the Board s anal ysi s
of the evidence and | aw

(Decision at 8.) Admnistrative Law Judge Sieitzer enphasized that appel -
lant's show ng that cinders could be narketed prior to July 23, 1955, did
not neet its obligation to showthat cinders fromthese clai ns coul d have
been narketed at a profit prior to July 23, 1955, in view of the capital

i nprovenent expenses and other mning costs that woul d have been necessary
to enter the narket that existed at that tine. Id. at 10-11.

n appeal to this Board, appellant asserts that there was a di scovery
on these clains as of July 23, 1955. Appellant chal | enges the Gover nnent
prinma facie case of invalidity on the ground that the evidence relied upon
is specul ative. ontending that the dispositive issue is whether cinders
fromthe clains coul d have been narketed at a profit in 1955, appel | ant
argues that the Admnistrative Law Judge i nproperly applied the "prudent
nman' and "narketability" tests and msinterpreted the evi dence presented
as to the extent of the market in 1955, the extent of devel opnent at that
tine, and the costs of developing the clains. In particular, appellant
cites the testinony of Sylvia Bell regarding claimants' investnent in road
building efforts from1954 to 1960 and her statenent that she coul d have
narketed cinders fromthe clains in 1954 at a profit. In support of the
validity of the clains, appellant al so notes that A ken bought sone ci nders
fromthe clains in 1954-55, using existing roads.

Qounsel for BLMresponds that Administrative Law Judge Sneit zer
was correct in finding that the augnented record conpel s the sane concl u-
sion of invalidity reached by both Admnistrative Law Judges and previ -
ously by this Board. Gonceding the existence of a narket for cinders in
Las Vegas, BLMcites the testinony of appellant's expert wtness, Hile
Tognoni, acknow edgi ng that devel opnent work woul d be required to get cin-
ders to narket, and the testinony of BLMgeol ogi st Bob Véiwood that the
costs of devel oping the deposit in 1955 to permt extraction of cinders
woul d have put the clains at a conpetitive disadvantage in the narket.
Additionally, BLMcites the evidence that given the relatively sinple type
of mining and processing operation invol ved i n common variety cinders, a
mning clainant would, if he profitably could, enter into production and
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sal es shortly after discovery when there is an avail abl e narket. Further,
BLMasserts that there is no evidence "that production in any quantity
occurred on the subject clains prior to 1960."

The issue in this case renai ns whet her the cinder deposit on these
clains was narketable prior to July 23, 1955. After a thorough revi ew of
the augnented record in this appeal, this Board concludes that it was not.

Through testinony at the 1993 rehearing, BLMreconfirned the prina
facie case of the invalidity of the clains on the basis of |ack of narketa-
bility. Bob Vdiwood, BLMgeol ogi st, testified that he tal ked wth various
jobbers in the area and peopl e such as B Il Mainn who narketed ci nders pro-
duced fromthe area, including the dna property, prior to 1955. Inquiries
were also nade to principals at the dna property. Vdiwood s research
di scl osed that the narket was being satisfied prior to 1961 by d na produc-
tion. (Tr. Ill at 47-48, 50-51, 69-70, 74.) Factors considered in his
narketabi ity determnation included the cost of necessary capital inprove-
nents, noting that A ken reported $22,000 in capital inprovenents on the
clains intheir notices of assessnent work to bring the clains into pro-
duction after 1961. (Tr. Ill at 75.) |In particular, Viwood testified to
the need for inproved roads to handl e heavy trucks and additional equi pnent
such as a screening plant to separate cinders by size in concl udi ng that
cinders fromthe clains could not be narketed at a profit in July 1955.
(Tr. 111 at 77.) Wth respect to the devel opnent of a cinder mning oper-
ation, Wiwod stated that in his experience, if a narket existed, opera-
tions would begin al nost immediately (wthin 2 to 3 nonths) in order to
avoid losing the narket. (Tr. Il at 138-39.) He concluded that the cin-
der deposits on these clains were not narketabl e based on the "[|]ack of
diligent devel opnent on the property, lack of an open narket that coul d be
identified during the period that wasn't al ready bei ng satisfied or coul d
be satisfied cheaper fromnainly the dna operation.” (Tr. IlIl at 157-58.)

Janes R BEvans, BLMmineral examner, testified that he explored the
area as a graduate student in 1956. (Tr. IlIl at 188.) He stated that the
access road to the contested clai ns shown on Ex. K (but not shown on Ex. R
did not exist in 1956 and that the existing road ended at the water tank
identified on those exhibits as water tank #3 to the south and east of
the d ma operation, although he did acknow edge a "very poor" and "unsaf e"
road extending a quarter mle toward the clains and ending in a dry wash.
(Tr. 111 at 193-95.)

ntestee' s case at the rehearing was based on the testinony of

Paul K Mrton, an economc geol ogist. He prepared a narketability

report on the contested clains during the period fromthe 1950's to 1960.
(Ex. 29.) Mrton concluded that the contested clains net the narketability
standard as of July 1955. (Tr. Ill at 283.) He relied upon evidence from
the prior hearing, including the Tognoni report in preparing his anal ysis.
(Tr. 111 at 242, 262.) Mrton based his opinion that a reasonably prudent
person woul d be justified in the further expenditure of his |abor and noney
w th a reasonabl e prospect of devel oping a paying mine, in part, on the
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upward production curve for cinders after VWrld Vér Il and the increasing
denand fromthe construction industry at the tine. (Tr. Il at 249-50.)
He acknow edged, however, that if the Bells had started production on the
contested clains while A ken was being supplied by Gma, the price for cin-
ders woul d have declined. (Tr. Ill at 280-81.)

[1] Amning claamis validonly if it is supported by a di scovery
of a valuable mineral deposit. A discovery exists "where mneral s have
been found and the evidence is of such a character that a person of ordin-
ary prudence would be justified in the further expenditure of his |abor
and neans wth a reasonabl e prospect of success in devel opi ng a val uabl e
mne." Castle v. Wnble, supra at 457. This test has been refined to
require a showng of narketability, that a claimant has a reasonabl e
expectation that the mneral coul d be extracted, renoved, and narketed at
aprofit. lhited Sates v. lenan, supra. As we have held in our prior
decisions inthis case, thisis the dispositive issue in this case. These
clains were |ocated for vol canic cinders, a coomon variety mneral which
could no longer be |ocated under the mning | ans after passage of the
Act of July 23, 1955, 30 US C § 611 (1994). For common variety mneral
clains | ocated before passage of the Act, the prudent person/narketability
test for discovery of a valuable mneral nust have been net at the date of
the Act, July 23, 1955. Barrows v. Hckel, supra at 82 (where the court
uphel d a finding that sand and gravel deposits were not val uabl e in 1955
as local denmand did not exist until 1960).

Based on the evidence introduced in this case, including that pre-
sented at the 1993 rehearing, we nust conclude that the Governnent pre-
sented a prina facie case of lack of narketability of the cinder deposits
inJuly 1955. The testinony of the Governnent's wtness at the first
hearing, Joe Rudys, that a prudent nan woul d not have tried to mne this
deposit in 1955 was based in part on his conversations wth and i nfornation
obt ai ned fromVera Love, a predecessor-in-interest of the contestee, Denzel
A ken, a principal of the contestee, and Vérren Mecham nmine supervi sor
for the contestee. 95 IBLA at 57. This prinma faci e case was reconfirned
at the rehearing. Wdiwood testified that the existing narket was sati s-
fied prior to 1961 by 0 ma production and the cost of capital inprovenents
required to narket the cinders on the contested clains in any quantity in
1955, including costs of road construction for heavy trucks and a screeni ng
plant to sort cinders by size, precluded narketing the cinders at a profit
inJuly 1955. (Tr. Il at 75, 77, 157-58.) Wthout nore, the above testi -
nony was clearly adequate to support the Governnent's assertion that the
cinders fromthe clains were not narketable as of July 23, 1955.

[2] Once a prina faci e case has been established, the burden shifts
to the contestee to overcone that case by a preponderance of the evidence.
Hal | enbeck v. K eppe, 590 F.2d 852, 856 (10th dr. 1979); lhited Sates v.
Znei fel, 508 F.2d 1150, 1157 (10th dr. 1975), cert. denied, 423 US 829
(1976); Whited Sates v. Springer, 491 F.2d 239, 242 (Sth dr. 1974), cert.
denied, 419 US 834 (1974); lhited Sates v. Hisman, 81 IBLA 271, 275
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(1984). ontestee relied upon the testinony of its economc geol ogi st,
Mrton. Hs conclusion as to the narketability of cinders fromthe clains
in July 1955 was based in part on the Tognoni report introduced into evi-
dence in the prior hearing. (Tr. Ill at 261-62.) However, as we noted
previously, the estinmate by Tognoni of cinder production fromthe contested
clains was seriously flaned in that he had no basis for allocating produc-
tion for the years prior to 1966 and, in particular, for allocating esti-
nmated production for 1954 and 1955. 95 IBLA at 58. A screening pl ant

was not installed on the clains until 1960, by Jack Del Fante, |essee in
1960-61. (Tr. Il at 53.) DelFante testified that he was unaware of com
nercial production fromthe clains before 1960, although sone ci nders had
been renoved fromthe Red Beauty No. 1. (Tr. Il at 57.)

In the absence of any evidence of any substantial commercial sal es
of cinders by July 1955, the maj or shortcomng in appellant's case renai ns
the failure to establish by a preponderance of the evidence that the cinder
on appel lant' s clains coul d have been extracted, renoved, and narketed at
aprofit prior to July 23, 1955, given the capital investnent required to
commence production in quantity. See Lhited Sates v. Gbbs, supra at 391.
As we found previously, Tognoni, appellant's expert wtness, qualified his
conclusion that the cinders fromappel lant's clains coul d have been nar-
keted at a profit in the Las Vegas narket on the condition the clai mant
woul d have had to put in "the size roads he needed and the size screeni ng
operation he needed to get to that market." (Tr. | at 303, 307.) Tognoni
acknow edged that appel | ant' s predecessors-in-interest could not have nade
aprofit wth the facilities they had in place on July 23, 1955. (Tr. |
at 307.) Russ Aiken testified that an estinmated $300, 000 was i nvested by
ABP in capital inprovenents since 1961 when they took over the operation
and that the "capital inprovenents al ways reduced the cost per ton of
cinders.” (Tr. | at 432.) Denzel A ken testified that, although he |iked
the quality of the cinders he had obtained fromthe Bell clains in 1954,
he was concerned about whether Bell coul d supply himwth the quantity
of cinders he needed at his nanufacturing plant. (Tr. | at 341.) He
expl ained that Bell had not "fully nechani zed his operation to take
care of us" interns of providing both sufficient quantity and adequate
screening of the cinders for size. (Tr. | at 341-42.) Testinony at the
rehearing fromVi wood and fromBEvans confirned that substantial capital
expenditures for road work and for equi pnent were required to bring the
property into production. (Tr. IIl at 75, 77, 193-94.) Thus, it is clear
that substantial capital investnent in the clains in terns of road i nprove-
nent and screeni ng/ sorting equi prent was necessary to mine, process, and
narket cinders in the quantity required to establish a profitabl e opera-
tion. Wiile appellant's wtness Mrton did not believe the cinder narket
was closed to entry in 1955, he acknow edged that, if the Bells had started
production on the contested clains while A ken was bei ng supplied by dna,
the price for cinders woul d have declined. (Tr. Ill at 280-81.) Accord-
ingly, in the absence of evidence that cinders fromthe contested clains
could be extracted, renoved, and narketed at a profit prior to July 23,
1955, we find that appellant has failed to overcone the Governnent's prinma
faci e case.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision of
Administrative Law Judge Harvey C Saeitzer in Gontest Nunber CA 6490- A
declaring the Red Beauty Nos. 1, 2, 3, and the Valco Nos. 1 and 2 pl acer
mning clains void and denyi ng the patent application CA 6490, is affirned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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